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"continuing cause of forfeiture". It is submitted that such language 
is very properly open to criticism. In the New York case of Conger 
v. Duryee 14 , the court revealed the kernel of the matter with regard 
to such phrases: "In none of these cases is it strictly accurate to 
say that there is a 'continuing cause of forfeiture'. The covenants 
continue, but the particular breach which is the cause of the for- 
feiture does not." 

The case of Fraser's Million Dollar Pier Company v. Ocean 
Park Rer Company 15 is in accord with the rule that the cause 
of forfeiture must have been prior to the receipt of rent. But be- 
cause this is the doctrine with regard to which the language of earlier 
California courts is open to criticism, and because this point in the 
principal case was briefly disposed of in such way as to add nothing 
to the clarity of the rule, it is well to take notice of these distinctions. 

C. C. H. 



Waters: Flood Water Doctrine in California — The rules 
of the civil law 1 as well as those of the common law 2 distinguish 
between extraordinary and unusual floods and ordinary floods, 
recognizing the right of the property owner to protect himself 
against the former, even though by so doing he causes injury to the 
property of his neighbor, but denying such right of protection when 
applied to ordinary floods. Many state courts make the same 
distinction* The courts of our own state, however, though they 
do not differentiate between extraordinary and ordinary floods, 4 
do clearly distinguish between "flood water" and "surface water", 5 



" Conger v. Duryee (1882) 90 N. Y. 594, 12 Abb. N. C. 43. 
15 Supra, n. 8. 

iMenzies v. Breadalbane (1826) 3 Bligh (N. S.) 414, 4 Eng. Rep. R. 
1387; dicta; Cubbins v. Miss. R. R. Commission (1915) 241 U. S. 351, 364, 
366, 60 L. Ed. 1041, 36 Sup. Ct. Rep. 671; See also 8 California Law 
Review, 197, footnotes 24, 25, and 26. The unqualified statement in foot- 
note 24 to the effect that "the civil law permits owners to fight off flood 
waters" is probably too broad and should be limited to extraordinary flood 
waters. 

2 Menzies v. Breadalbane, supra, n. 1 ; Rex v. Trafford (1831) 1 Barn. & 
Ad. 874. 109 Eng. Rep. R. 1011. However, recent English cases show a 
tendency to recognize such right of protection even against ordinary floods. 
Whalley v. Lancashire etc. Ry. Co. (1884) 13 Q. B. D. 131, 136; dicta; 
Nield v. London & N. W. Ry. Co. (1874) L. R. 10 Exch. 4. 
^ sum v. Ohio River Ry. Co. (1904) 56 W. Va. 494, 3 Ann. Cas. 201; 
Cubbins v. Miss. R. R. Commission, supra, n. 1 ; note 25 L. R. A. 531 ; 
Kinney on Irrigation and Water Rights (2nd ed.) p. 519. 

*Horton v. Goodenough (1920) 60 Cal. Dec. 650, 194 Pac. 34; Gray v. 
McWilliams (1893) 98 Cal. 157; 32 Pac. 976, 35 Am. St. Rep. 163, 21 L. R. A. 
593; Lamb v. Reclamation Dist. (1887) 73 Cal. 125, 14 Pac. 625, 2 Am. St. 
Rep. 775. 

« Thompson v. La Fetra (1919) 180 Cal. 771, 183 Pac. 152; Cases cited 
in note 4, supra; for the same distinction see also the leading case of 
Crawford v. Rambo (1886) 44 Ohio St. 279, 71 N. E. 429. 
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the "common enemy" 8 doctrine being applied to the former and 
the so-called "civil law rule" 7 to the latter. Fortunately the rule 
of the California courts concerning the question of protection 
against flood waters may be stated with considerable precision, since 
they have constantly adhered to an application of the "common 
enemy" doctrine modified by the "rule of reasonableness". 8 

Briefly the general law in this state may be summed up as 
follows : A property owner has the right to protect himself against 
flood waters, and for that purpose to obstruct their flow upon his 
land, and this even though such obstruction causes the water to 
flow upon the land of another. 9 Levees may even be erected across 
distinct flood channels, but the watercourse itself must not be 
changed or interfered with in any way. 10 Judge Searls in Gray v. 
McWilliams" aptly phrases this last rule as follows: "He who to 
protect himself from a flood should erect a barrier across the 
channel of one of our important rivers would probably be met 
with the declaration that it was not the proper method of warfare 
even against a common enemy." The "rule of reasonableness", to 
the effect that the protective acts must be reasonable in the light 
of the circumstances existing at the time such acts were done, is 
well stated in Jones v. California Development Company, 12 and 
while that was a case of extraordinary floods, the same rule seems 
applicable to the case of ordinary flood waters and it is so recognized 
in a dictum in the case of Bixby v. Weinberg. 13 

The latter case raised the interesting question as to what duty 

« This doctrine was first stated in Rex v. Pagham (1828) 8 B. & C. 355, 
2 Mon. & Ry. 468, 108 Eng. Rep. R. 1075. Here it was applied to the waters 
of the sea only, but reasoning from this case the same doctrine was applied 
to California rivers in Lamb v. Reclamation Dist., supra, n. 4. 

7 Domat, Civil Law (Cushing*s pd.) p. 616; Walker v. New Mexico & 
S. P. R. R. Co. (1896) 165 U. S. 593, 41 L. Ed. 837, 17 Sup. Ct. Rep. 421; 
8 California Law Review, 197. 

s Jones v. Calif. Dev. Co. (1916) 173 Cal. 565, 160 Pac. 823, L. R. A. 
1917C 104. 

9 Jones v. Calif. Dev. Co., supra, n. 8; McDaniel v. Cummings (1890) 
83 Cal. 515, 23 Pac. 795, 8 L. R. A. 575; De Baker v. Ry. Co. (1895) 106 
Cal. 257, 39 Pac. 610, 46 Am. St. Rep. 237 ; cases cited supra, n. 4. 

10 Lamb v. Reclamation Dist. supra, n. 4 ; Horton v. Goodenough, supra, 
n. 4. 

11 Supra, n. 4. A slight modification of this rule is suggested by certain 
language in De Baker v. Ry. Co. (1895) 106 Cal. 257, 280, 39 Pac. 610. See 
also San Gabriel Valley Country Club v. Co. of Los Angeles (Mar. 12, 
1920) 59 Cal. Dec. 297, 188 Pac. 554; where it was held that flood waters 
may be collected in a cement drain, carried past the land of the defendant 
and returned to the channel just above the land of the plaintiff, even though 
this increases the normal flow through the land of the plaintiff and causes 
large parts of his land to be washed away. This case certainly appears 
to authorize interference with the watercourse itself, as it holds that the 
whole flow of water may be removed therefrom in order to protect the land 
through which it passes. 

12 Supra, n. 8. 

" (Feb. 15, 1921) 61 Cal. Dec. 237, 196 Pac. 25. On page 242 the court 
mistakenly assumes that the common law recognized a right of protection 
against all flood waters and that the California courts merely adopted such 
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of maintenance was imposed upon one who erects a levee for 
protection against flood waters. It was argued that by the mere 
erection of such a levee a duty was imposed on the builder to 
maintain it or at least to refrain from any actively destructive 
acts. 14 The Supreme Court in an instructive dictum lays down the 
rule that there not only is no such duty of maintenance, but that 
the builder of such a levee may at any time cut through or destroy 
the whole or any part thereof, providing only that such cutting or 
destroying must not result in a change in the natural course of the 
stream. In other words, the situation existing before levees were 
erected may be restored. 15 

California courts have from the first 16 clearly distinguished 
between surface water, properly so called, and flood water" and 
have not, as may be possibly inferred from the language of a 
former note in this Review, 18 merely considered flood waters as an 
exception to the general rule governing surface waters. It is 
gratifying to observe that the principal case again reiterates this 
distinction 1 * and it is to be hoped that our courts will always treat 
these two classes of vagrant waters as calling for entirely different 
treatment. 20 

common-law rule in Mo. This is not a correct assumption, as is pointed 
out supra, notes 1 and 2, and n. 6; see also 8 California Law Review, 
197, 199. 

14 Bixby v. Weinberg, supra, n. 13, at page 245. 

15 The dictum is unquestionably correct as a matter of law, though it 
may seem to work a hardship on landowners not adjacent to the stream who 
have made improvements relying on the protection afforded by the levees 
of the landowner adjacent to the stream. It would, however, be impossible 
to work out a right similar to the so-called "spurious easements" existing 
in the non-adjacent lands to have the levees maintained by the lands 
adjacent to the stream. Furthermore, any such rule would be contra to 
the spirit of the "common enemy" doctrine, the essence of which is that 
each landowner must protect himself and cannot rely on his neighbor 
for protection. It might also be observed that the hardships of the above 
mentioned dictum are more theoretical than real for two reasons: 1. As a 
practical matter the adjacent landowner will generally be forced to maintain 
the levees for his own protection; 2. The limitation which the court places 
on the right to cut the levees is that the condition existing prior to their 
erection must be restored. Such a limitation is in effect almost a denial of 
the right as in most cases, as in the instant case, it would be impossible 
to return conditions to status quo ante. 

16 Lamb v. Reclamation Dist., supra, n. 4, and other cases there cited. 

17 Gray v. Mc Williams, supra, n. 4 ; Crawford v. Rambo, supra, n. 5 ; 
note 25 L. R. A. 527. 

18 8 California Law Review, 197. 

19 Bixby v. Weinberg, supra, n. 13 at page 243. 

20 The decisions of Missouri present the most glaring example of the 
confusion and uncertainty resulting • from a failure to distinguish clearly 
between flood waters and surface water; Shane v. Kansas City St. J. & 
C. B. R. Co. (1879) 71 Mo. 237, 36 Am. Rep. 480; Abbott v. Kansas City 
St. J. & C. B. R. Co. (1884) 83 Mo. 271, 53 Am. Rep. 581; St. Louis I. M. & 
S. R. Co. v. Schneider (1888) 30 Mo. App. 620. The same confusion has 
occurred to a lesser degree in other states, (Indiana) Cairo & U. R. Co. v. 
Howry (1894) 77 Ind. 364; Cairo & U. R. Co. v. Brevoort (1894) 62 Fed. 
129. (Kansas) Mo. Pac. R. Co. v. Keys (1895) 55 Kan. 205, 40 Pac. 275. 
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The contrary rule, which it must be admitted is applied in many 
states, 21 is the rule of "standpatism" and not the rule of progress. 
It, in effect, says to the property owner: "Because your neighbor 
has not sufficient energy to protect himself against flood waters you 
must let your property lie idle and valueless, for, if in attempting 
to protect yourself you turn so much as a teacupful more water over 
his land you must pay for the damage caused thereby." This is 
indeed a "dog in the manger" doctrine. 

One of our California judges has well said that no other rule 
than the "common enemy" doctrine liberally applied will fit the 
conditions of our own growing agricultural state. "This rule which 
permits the owners of land subject to overflow from adjacent rivers 
to erect barriers to such overflow upon their own borders may and 
often does result in serious damage to adjoining or lower properties; 
but it is the only rule consistent with the development and improve- 
ment of vast bodies of potentially rich and valuable lands along 
low-lying river botoms." 22 

L.A.C. 

Workmen's Compensation Act: Right to Compensation 
for Injury Caused by Employer's Voluntary Act — The Work- 
men's Compensation Act of California, in common with such acts in 
most other states, demands that the injury in order to be compen- 
sable must occur in the course of employment and must also arise 
out of it, neither alone being sufficient. 1 In early cases the courts 
regarded the "course of employment" as the important factor. In 
the later cases, on the contrary, the principal inquiry is whether the 
injury "arose out of" the employment. 2 Any construction of the 
"arising out of" doctrine, like that of any other doctrine, affecting 
workmen's compensation, must be based upon the fundamental prin- 
ciple of such compensation, namely that inasmuch as the industry 
must eventually bear the burden of recovery, either by paying pre- 
miums on insurance or by primary liability, it should be held liable 
only where it is really responsible. In other words, by no inter- 
pretation can the industry be held responsible for injuries or disease 

(Washington) Cass v. Dicks (1896) 14 Wash. 75, 44 Pac. 113. For other 
cases see note 25 L. R. A. 527. 

21 See cases collected in note 25, L. R. A. 527, 531. It should be noted that 
in many of these states the rule was fixed in cases involving as defendant a 
railroad company, which by its embankment had obstructed flood waters and 
caused damage to neighboring land. It would seem that such cases might be 
specially dealt with as an exception to the California rule, by applying the 
"rule of reasonableness" as set forth in Jones v. Calif. Dev. Co., supra, n. 8. 
That is, since the railroad company is not building the embankment for the 
protection of any land it would seem "unreasonable under the existing circum- 
stances" for them not to construct the embankment in such manner as to 
allow adequate passages for the flood water. 

22 Sloane, J., in Bixby v. Weinberg, supra, n. 13. 

1 Workmen's Compensation Act. §6(a) (Cal. Stats. 1917, chap. 586, as 
amended by Stats. 1919, chap. 471). 

2 25 Harvard Law Review, 421. 



